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PREFACE

This introduction to environmental law was written for college students at either the
undergraduate or master’s level, but it is also useful to anyone interested in learn-
ing about our system of environmental law and can serve as a helpful reference for
anyone in business who is attempting to negotiate the morass of environmental regu-
lations that affect businesses today. Readers of previous editions of the book range
from graduate and undergraduate students to businesspersons and ordinary citizens
interested in environmental law.

Environmental Law, 8th edition, is designed to introduce those without any le-
gal or special scientific training to the system through which our nation attempts to
preserve the environment. When I began teaching environmental law to undergradu-
ates in 1982, there were very few such courses offered outside of law schools. There
were even fewer resources available for teaching courses to anyone other than law
students. My first semester, I taught the course using one of the two available law
school texts.

The next year, I began putting together my own materials—materials that over
the next few years evolved into an environmental law “text” designed especially for
nonlaw students that I made available to my students through a copy service. To
improve the quality of the materials before attempting to publish them, I asked my
colleague Dr. Gary Silverman, the director of our university’s Environmental Health
Program, to write the chapters on water-quality control and management of waste
and hazardous releases, areas in which he has special expertise.

NEW TO THIS EDITION

* New Updated Tables and Figures: Environmental conditions change fre-
quently, and it is important to have the most up-to-date figures in the text, so we
have attempted to provide that data in this revision.

* New For Further Reading: Instead of merely listing articles and books that are
worth reading at the end of each chapter, in this edition we decided to reduce
the number of recommended readings, and to provide a brief annotation about
each selection to better enable readers to select which additional reading might
be of interest to them.

* New Changes in Environmental Law and Policy Under the Obama Adminis-
tration: During the three years of the Obama administration, they have made
several changes to environmental law, although not as many as some had antici-
pated. These changes have been integrated throughout the text.

* New Section Describing the First National Standards for Regulating Mer-
cury from Power Plants.

* New Updated Section Discussing Climate Changes.

* New Updated and Expanded Section Discussing Wind Power.

XV
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Preface

With each new edition, thanks to the assistance of numerous reviewers, as well as
feedback from readers and instructors using this text, the book has come closer to
meeting its goal of providing a readable and comprehensive introduction to environ-
mental law that also provides a minimal scientific background so that readers may
understand the need for these various laws.

To help readers understand our system of environmental law, Environmental
Law, 8" edition:

* Begins with Two Chapters Providing an Introduction to Law—Before you
can understand environmental law, you need to understand how the American
legal system operates, so the first two chapters provide an overview of the
American legal system, as well as administrative law and the special category of
law into which environmental law falls.

* Provides Readers with the Science That Justifies the Legal Response—To

understand each of the major areas of environmental law, it is useful to un-

derstand the science that underlies the need for the legal response. The book
provides this background information in each of the chapters where this infor-
mation is most helpful.

Highlights Important Case Law That Has Helped Shape the Evolution of

Environmental Law—Some of the cases are discussed in the text, whereas oth-

ers are highlighted in the Cases and Controversies boxes.

OTHER POINTS OF DISTINCTION

* Resolving Controversial Issues essays at the end of each chapter help stu-
dents develop their critical thinking skills while thinking about controversial
environmental law issues.

* For Further Reading at the end of each chapter suggests books and articles for
curious readers to extend their knowledge of environmental law.

* Questions for Review and Discussion at the end of each chapter provide a
way for readers to check their knowledge of the key concepts in each chapter.

FOR INSTRUCTORS: INSTRUCTOR'S RESOURCE CENTER

Register. Redeem. Login.

bttp:/www.pearsonbighered.com/irc is where instructors can access a variety of print,
media, and presentation resources available with this text in downloadable, digital
format.

It Gets Better. Once you register, you will not have additional forms to fill out,
or multiple usernames and passwords to remember to access new titles and/or
editions. As a registered faculty member, you can login directly to download re-
source files, and receive immediate access and instructions for installing course
management content to your campus server.

Need Help? Our dedicated Technical Support team is ready to assist instruc-
tors with questions about the media supplements that accompany this text.


http://www.pearsonhighered.com/irc

Preface

Visit bttp.//24 7pearsoned.com/ for answers to frequently asked questions and
toll-free user support phone numbers.

Instructor’s Manual—Prepared by Alex Frondorf, it is offered in Microsoft
Word and available for download at bitp://www.pearsonbighered.com/kubasek.

ACKNOWLEDGMENTS

The author would like to acknowledge, with thanks, the individuals who made this
book possible.

Three people deserve recognition for their contributions. The first is Attorney
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edition, but also the previous two editions. The Cases and Controversies feature was
his idea. Others have made special contributions to past revisions, and their contribu-
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creating the Resolving Controversial Environmental Issues feature several, which
is still an important feature of the text.
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always valuable when users of the book point out ways it can be improved.
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e Jim Banaski, Drury University ¢ Jaclyn Rhoads, Drexel University
e Terence Centner, University of ¢ Louis Rifici, Cuyahoga Community
Georgia College
e Robert Cutting, University of North ¢ Brian Swenty, University of
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e Ross Jones, Dartmouth College e Ellen Szarleta, Indiana University
e Stephanie C. Jue, Mississippi State Northwest
University ¢ Margaret Thompson, Clemson
e Taylor Kirschenfeld, University of University
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Finally, I acknowledge the contributions of those at Pearson, without whom
this book could not have been revised. They include Executive Editor Bob Horan, Se-
nior Editorial Project Manager Karen Kirincich, and Production Project Manager Clara
Bartunek.

FEEDBACK

If you have questions related to this product, please contact our customer service de-
partment online at http;//24 7pearsoned.comy/.

In finishing the eighth edition of this book, I realize that despite the conscientious
review of all stages of the book’s production by many people, it is almost inevitable
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Preface

that mistakes have crept in, for which I accept responsibility. I would therefore appre-
ciate readers’ corrections and comments as to how future editions may better achieve
the goals this book is designed to attain. Please send your comments, criticisms, cor-
rections, or suggestions to me at the Department of Legal Studies, Bowling Green State
University, Bowling Green, Ohio 43403, or email me at nkubase@cba.bgsu.edu.

Nancy K. Kubasek
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1

The American Legal
System: The Source
of Environmental Law

SOURCES OF LAW

Particular contexts dictate reactions to environmental threats. Therefore, before un-
derstanding the possible reactions to environmental harm, you must understand our
legal system. The first step in this process is understanding the origins of our laws.
Three articles of the U.S. Constitution create a federal government composed of three
major branches: the legislative branch (under Article I) primarily creates laws; the
executive branch (under Article II) primarily enforces laws; and the judicial branch
(under Article III) primarily interprets laws. While performing their major functions as
described in the relevant articles, the executive and judicial branches also create laws.
Administrative agencies are a fourth source of laws. The following sections describe
how each branch serves as a source of laws. Table 1-1 summarizes where you can
find the laws created by these branches of the federal government, as well as laws
created by state and local governments.

The Legislative Branch as a Source of Statutory Law

Article I, Section 1, of the U.S. Constitution states, “All legislative Powers herein granted
shall be vested in a Congress of the United States, which shall consist of a Senate and
House of Representatives.” It is important to understand the process by which Congress
makes a law (called a statute), because Congress creates most environmental laws. If
you wish to change environmental laws, you must understand how to work through
the legislative process. Groups that may be affected by a proposed law will seek to
influence the proposal through lobbying at every stage of the legislative process. Some
groups are highly organized forces that attempt to influence any proposed environmen-
tal legislation in Congress. Others are loosely knit, ad hoc organizations that emerge to
influence only a particular proposal. Although most congressional lobbyists, especially
those working on behalf of business interests, are paid professionals, a large number of
lobbyists for environmental legislation are extremely committed volunteers.



TABLE 1-1 Where to Find Environmental Law

Level of Common Law/ Administrative
Government Legislative Laws Executive Orders Judicial Interpretations Regulations
Federal United States Code (USC)  Title 3 of the Code of United States Reports (U.S.) Code of Federal Regulations
United States Code Federal Regulations United States Supreme (CFR)
Annotated (USCA) Codification of Presidential Court Reporter (S.Ct.) Federal Register
United States Statutes Proclamations and Federal Reporter (F., F.2d)
atlarge Executive Orders Federal Supplement (F.Supp.)
Environmental Law Reporter (ELR)
Federal Agency Reports (titled by
agency; e.g., FCC reports)
State State Code or State Regional Reporters State Administrative Code
Statutes (e.g., Baldwin’s State Reporters or State Administrative
Ohio Revised Code) Regulations
Local Municipal Ordinances Varies,; Often Difficult to Find. Municipality Administrative

Many Municipalities Do Not
Publish Case Decisions, But Keep
Them on Microfilm. Interested
Parties Usually Must Contact the
Clerk’s Office at the Local
Courthouse.

Regulations.




Chapter 1 ¢ The American Legal System: The Source of Environmental Law

The lobbying process for environmental issues is somewhat complicated. The situ-
ation is not always one of business lobbyists working against environmental lobbyists.
Divergent opinions about proposed legislation are frequently seen within the en-
vironmental community. Established groups, such as the Defenders of Wildlife and
the Environmental Defense Fund (EDF), tend to take more moderate positions and
are more open to ideas for cutting the costs of environmental regulation. The moderate
stances of such groups have prompted some former members to join organizations that
take more extreme positions, such as Earth First!, which has essentially given up on the
governmental process and takes its case directly to the media by staging protests.

Those in moderate groups see themselves as practical and effective, believing
that, especially in recessionary climates, you will be ignored if you do not take eco-
nomic arguments into account. Those in more extreme groups perceive the mod-
erates as having sold out. Some of them also believe that the best way to get on
television, and thus generate public support for one’s position, is to take an extreme
stance. Even when they hold divergent positions, some members of both camps view
the proliferation of environmental lobbying groups, even when they hold diverse
positions, as being positive because it means more voices sending the message to
Congress that the public wants the environment protected.

During 2008, environmental groups spent $11 million to lobby the federal gov-
ernment. This amount may seem large, but it is minimal compared to the $225 million
spent by the energy sector. During that year, the energy sector outspent environ-
mental lobbyists by a factor of 21:1.! And we can expect to see these amounts and
the disparity between environmental and industry spending to continue, as is per-
haps best illustrated by examining Figures 1-1 and 1-2, which reveal the amounts

League of Conservation Voters ] ]$220,132
Global Green USA [ ]$83,220
Ocean Champions [ ]$73,925
Nature Conservancy _:l $38,187
Center for Coastal Conservation _:l $35,000
Natural Resources Defense Council [ $28,150
Sarasota Conservation Foundation _:l $20,000
Secure Energy for America PAC _:l $19,900
Sierra Club [ ] $14,637
Trust for Public Land [ ] $11,600
Ocean River Institute _:I $10,500
Environmental Ltd [ ] $10,000
Wilderness Society _:I $9,263
Washington Forest Law Center _:I $8,500
Defenders of Wildlife _:l $6,550
Ducks Unlimited | ] $6,500
Environmental Law & Policy Center _:l $6,500
Earthwatch Institute [] $6,000
Shark Savers _] $5,500
Clean Economy Network [] $5,400

Contributor

T T T T 1
0 50,000 100,000 150,000 200,000 250,000

Amount
FIGURE 1-1

Source: "Environment.” OpenSecrets.org. http://www.opensecrets.org/industries/
indus.php?ind=q11
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Exxon Mobil | | $992,573
Koch Industries | | $872,912
Oxbow Carbon & Minerals _ ] $750,250
Chesapeake Energy ] ] $669,251
Chevron Corp _ ] $619,266
Occidental Petroleum | ] $520,098

Energy Transfer Partners [ ] $365,650
Crownquest Operating [ ] $358,500
Valero Energy | ]$335,887
Mewbourne Oil Co _:l $335,000
Devon Energy | ] $326,162
ConocoPhillips _:| $280,478
Pilot Corp [ $275,450
Midland Energy _:| $265,000
Williams Companies [ ] $260,350
Marathon Oil [ ] $247617
Ward Petroleum _:| $214,500
Continental Resources _:l $189,000
American Gas Assn _:l $188,500

Red Apple Group $186,100
T T T T 1

0 200,000 400,000 600,000 800,000 1000,000
Amount

Contributor

FIGURE 1-2

Source: "Gas and Oil.” OpenSecrets.org. http://lwww.opensecrets.orgl/industries/indus.
php?ind=e01 (Accessed March 15, 2012)

spent by the top 20 environmental and oil and gas industry groups in 2010-2011.2
From the size of these expenditures, it is clear that lobbying is a significant aspect of
the political process. Many commentators argue that the reason why hydraulic frack-
ing, the potentially toxic method of extracting natural gas, is exempt from so many
of the environmental regulations that would ordinarily apply to the process is the
nearly $750 million spent by industry lobbyists over the last decade to ensure these
exemptions.’

With the increased use of the Internet, some environmental groups are trying
to get ordinary citizens involved in what could be described as “grassroots email
lobbying.” Groups such as Environmental Defense Fund have set up Web sites that
will send messages to congressional representatives and the president on behalf of
citizens who make such a request. To see how this process works, you can go to
bttp.//www.environmentaldefense.ovg/actioncenter.cfm. Once there, you can choose
to email your representatives about any of various environmental issues. Once you
send one message from the site, you will regularly receive email notices, telling you
about new issues as they arise and inviting you to come back to the site to express
your opinion on those new issues.

The focus for environmental lobbyists has traditionally been in Washington.
But during the 1990s, as action at the state level became more important, we saw a
shift toward more lobbying below the federal level. Many national organizations, for


http://www.environmentaldefense.org/actioncenter.cfm
http://www.opensecrets.org/industries/indus.php?ind=e01
http://www.opensecrets.org/industries/indus.php?ind=e01
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How does a group decide which candidates to endorse? Let us look at the Sierra Club’s
endorsement process as an example.

1. Send questionnaires to all candidates to determine their position on issues they are
likely to face. (However, sometimes the Sierra Club looks only at the past record of
the candidates. If one candidate has a strong record in supporting the environment
whereas the other has demonstrated a bias against the environment, the club will en-
dorse based solely on past records.)

2. Examine the questionnaires and schedule interviews with the candidates.

3. Complete interviews and make recommendations to the respective political committee
(chapter political committee for state and U.S. Congress races; group political commit-
tee for local or county races).

4. Vote. Two-thirds of the body must vote to endorse.

Adapted from the Sierra Club San Diego Chapter Web site, http://sandiego.sierraclub.org/bylaws/index.
asp?content=political.

example, have local affiliates that lobby state legislatures when their interests are af-
fected. Groups such as the Sierra Club and the National Audubon Society have local
chapters that work to address issues at the state level. That shift of resources became
even more dramatic during the 2006 mid-term elections, as environmental lobbying
groups started donating more money to state candidates and ballot issues, reflect-
ing the increasing role of states in environmental regulation as the federal role was
shrinking. According to the Alliance for Justice, a group that assists environmental
and other nonprofits in the mechanics of lobbying, in the 2012 election cycle, envi-
ronmental lobbying was going to be equally important at both the state and federal
levels.*

Unfortunately, as a result of the 2010 Supreme Court decision in the case of
Citizens United v. Federal Election Commission,”> growing sums of money may play
an increasing role in determining who gets elected in the future. The ruling lifted
restrictions on corporate spending and allowed corporations and unions to use their
general treasuries to pay for political advertisements that expressly call for the elec-
tion or defeat of a candidate. According to a study done one year after the holding,
72 percent of political advertising spent in 2010 came from sources that were prohib-
ited from spending money in 2006. And outside groups spent more money on elec-
tion season political candidates than did party committees for the first time in two
decades.® In 2010, Common Cause launched a grassroots movement to try to promote
sending legislation to Congress that would authorize spending limits and make a
distinction between people and corporations in campaign finance laws.”

STEPS IN THE LEGISLATIVE PROCESS The federal legislative process is similar in many
respects to the process followed by state legislatures, but each state constitution may
require slightly different procedures. We focus on the federal process because it is
the model on which state processes are based and because most environmental leg-
islation is either federal or modeled on federal law. Our environmental laws are pri-
marily federal because environmental problems do not recognize state borders and,
therefore, require a uniform, nationwide approach.
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TABLE 1-2 Organizations Engaging in Environmental Lobbying

Business Interests Environmental Interests
Business Roundtable Environmental Defense Fund
Chemical Manufacturing Association National Audubon Society
National Chamber of Commerce National Resources Defense
National Environmental Development Council Council Sierra Club

(a coalition of industries)

Utility Air Regulation Group (a coalition Wilderness Society
of utilities and trade associations)

A law arises from a legislative proposal called a bill. A bill is introduced into
the House or Senate by at least one member. The bill itself may have been drafted
by a lobbyist. As explained above, most environmental groups have lobbyists who
attempt to persuade environmentally conscious legislators to introduce and sup-
port their bills. Various business interests also hire their own lobbyists. Table 1-2
lists some of the more active lobbying organizations that influence environmental
legislation.

Once introduced, a bill is generally referred to the committee of the House or
Senate that has jurisdiction over the subject matter of the bill. For example, a bill to
provide subsidies to firms willing to get half their energy from solar power will be
referred to the House Committee on Energy and Commerce, which will in turn refer
it to an appropriate subcommittee. In most cases, a bill is simultaneously introduced
into both the Senate and the House and referred to the appropriate committee and
subcommittee in each. Once the bill is referred, the subcommittee holds hearings on
the bill, listening to testimony from all concerned parties and establishing a hearing
record. Lobbyists will be active during this time, sometimes testifying at congressional
hearings.

Following these hearings, the bill is marked up (drafted in precise form) and
referred to the subcommittee for a vote. When the vote is affirmative, the subcom-
mittee forwards the bill to the full committee, which may accept the subcommittee’s
recommendation, put a hold on the bill, or reject it. If the House or Senate committee
votes to accept the bill, the committee brings it to the full House or Senate member-
ship for a vote. Throughout this process, the bill may be amended several times in
attempts to secure its passage. Sometimes, opponents of a bill will also amend it,
in an attempt to water down the bill or to cause it to be defeated. As a bill goes
through this process, interested parties may follow its progress in the Congressional
Quarterly Weekly, a publication that keeps track of what is happening to proposed
legislation.

By the time the bill is passed by both the House and Senate, different versions
of the proposed law will usually have been adopted by each, so the bill will need to
go to a Senate-House Conference Committee, which, after compromise and reconcili-
ation of the two versions of the bill, will produce a single bill to be reported to the
full House and Senate for voting. Often you will hear discussions in the media about
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differences between House and Senate versions of environmental laws that are mak-
ing their way through this process. Often, one chamber’s version will be supported
by business interests and the other by environmental groups. The president will often
throw his support publicly to one version or the other.

A final affirmative vote by both houses of Congress is required for a bill to
become law. If passed, the bill is then forwarded to the president, who may either
sign or veto the bill. When the president signs the bill into law, it becomes a statute.
It is then written down and codified in the United States Code and the United States
Code Annotated. If the president vetoes the bill, it may still become law if two-thirds
of the Senate and House membership vote to override the veto. If the president takes
no action within 10 days of receiving the bill from Congress, the bill becomes law
without his signature; the exception to this procedure is that if Congress adjourns
before the 10-day period has elapsed, the bill does not become law. The bill will have
been pocket vetoed by the president; that is, the president will have “stuck the bill in
a pocket”—vetoed it by doing nothing. Supporters will then have to reintroduce the
bill during the next session of Congress.

Because Congress is responsible for passing environmental laws, citizens
who wish to ensure that our environment is protected should keep themselves
informed about their congressional representatives’ voting records on environ-
mental issues. The League of Conservation Voters has made it easy for concerned
citizens to view their representatives’ voting record on environmental issues by
placing those records in an easily reachable database that can be found at hitp://
www.lcv.org/scorecard. This Web site also contains contact information of mem-
bers of Congress.

The Judicial Branch as a Source of Case Law

The federal courts and most state courts (discussed in Chapter 2) constitute the
judicial branch of the government and are charged by their respective constitutions
with interpreting the U.S. Constitution and statutes on a case-by-case basis. Most
cases interpreting these laws are reported in large volumes called reporters, which
are compilations of federal or state case laws. When two parties disagree about the
meaning of a statute, they bring their case to the courts for interpretation. For ex-
ample, if a bill to provide solar energy subsidies was signed by the president and
became law, two parties might still disagree about its meaning and ask the federal
courts to interpret it.

One disagreement that might arise with regard to such a bill is the time limit
within which a firm must obtain half its energy from solar power. Although you
would think that something as important as a time limit for conversion would be
clearly stated in the statute, such an omission is not unusual. Congress, especially in
the environmental area, often makes very broad laws and leaves it to the courts to
fill in the gaps. As one senator said when Congress was about to pass the Superfund
legislation, “All we know is the American people want these hazardous waste sites
cleaned up . . . [L]et the courts worry about the details.”

Congress may have also made the law intentionally vague because a more spe-
cific bill could not garner sufficient support for passage. The sponsors may have
specifics in mind, but knowing there will be strong opposition to those details, they


http://www.lcv.org/scorecard
http://www.lcv.org/scorecard

