


E i g h t h  E d i t i o n

Environmental Law



This page intentionally left blank 



Nancy K. Kubasek, J.D.
Department of Legal Studies,  

Bowling Green State University

Gary S. Silverman, D. Env.
Department of Public Health Sciences,  

University of North Carolina, Charlotte 

Chapters 6 and 8

Environmental Law

E i g h t h  E d i t i o n

 

Boston  Columbus  Indianapolis  New York  San Francisco  Upper Saddle River
Amsterdam  Cape Town  Dubai  London  Madrid  Milan  Munich  Paris  Montréal  Toronto

Delhi  Mexico City  São Paulo  Sydney  Hong Kong  Seoul  Singapore  Taipei  Tokyo



Editor in Chief: Stephanie Wall
Executive Editor: Bob Horan
Senior Editorial Project Manager: Karen Kirincich
Editorial Assistant: Ashlee Bradbury
Marketing Manager: Jami Minard
Marketing Assistant: Kimberly Lovato
Production Project Manager: Clara Bartunek
Creative Art Director: Jayne Conte
Cover Designer: Suzanne Behnke
Manager, Rights and Permissions: Jill Dougan
Cover Art: Shutterstock
Full-Service Project Management: Murugesh Rajkumar/PreMediaGlobal
Printer/Binder/Cover: STP Courier Companies
Text Font: ITC Garamond Std 

Credits and acknowledgments borrowed from other sources and reproduced, with permission, in this 
textbook appear on the appropriate page within text.

Copyright © 2014, 2011 Pearson Education, Inc., publishing as Prentice Hall, One Lake Street, Upper 
Saddle River, New Jersey 07458. All rights reserved. Manufactured in the United States of America. This 
publication is protected by Copyright, and permission should be obtained from the publisher prior to 
any prohibited reproduction, storage in a retrieval system, or transmission in any form or by any means, 
electronic, mechanical, photocopying, recording, or likewise. To obtain permission(s) to use material from 
this work, please submit a written request to Pearson Education, Inc., Permissions Department, One Lake 
Street, Upper Saddle River, New Jersey 07458.

Many of the designations by manufacturers and sellers to distinguish their products are claimed as 
trademarks. Where those designations appear in this book, and the publisher was aware of a trademark 
claim, the designations have been printed in initial caps or all caps.

Library of Congress Cataloging-in-Publication Data
Kubasek, Nancy.
   Environmental law / Nancy K. Kubasek, Gary S. Silverman.—8th ed.
       p. cm.
   Includes bibliographical references and index.
   ISBN-13: 978-0-13-307528-1 (alk. paper)
   ISBN-10: 0-13-307528-1 (alk. paper)
  1. Environmental law—United States.  2. Environmental protection—United States.  I. Silverman, 
Gary.  II. Title.
  KF3775.K83 2013
  344.7304’6—dc23

2012038162

10 9 8 7 6 5 4 3 2 1

ISBN 10: 0-13-307528-1
ISBN 13: 978-0-13-307528-1



Brief Contents

Preface  xv

Part I	 An Introduction to the Law  1
	 Chapter 1	 The American Legal System: The Source  

of Environmental Law  3

	 Chapter 2	 The Litigation Process and Other Tools for Resolving 
Environmental Disputes  47

	 Chapter 3	 Administrative Law and Its Impact  
on the Environment  79

Part II	 The Environmental Laws  115
	 Chapter 4	 An Introduction to Environmental Law and Policy  117

	 Chapter 5	 Air-Quality Control  153

	 Chapter 6	 Water-Quality Control  196

	 Chapter 7	 Controlling Toxic Substances  240

	 Chapter 8	 Waste Management and Hazardous Releases  270

	 Chapter 9	 Energy  310

	 Chapter 10	 Natural Resources  349

	 Chapter 11	 International Environmental Law  379

Appendix  Abbreviations and Acronyms  421

Index  427

v



This page intentionally left blank 



Contents

Preface  xv

Part 1	 An Introduction to the Law   1

	 Chapter 1	 The American Legal System: The Source  
of Environmental Law  3
Sources of Law  3

The Legislative Branch as a Source of Statutory Law  3
■ BOX   7

The Judicial Branch as a Source of Case Law  9
The Executive Branch as a Source of Law  11
Administrative Agencies as a Source of Law  12

Classifications of Law  13

Case and Statutory Law  13
Public and Private Law  13
Criminal Law and Civil Law  13

Constitutional Principles Underlying the American Legal System  25

Federalism  26
Federal Preemption  27
The Commerce Clause  27
The Fourth Amendment  31
The Fifth and Fourteenth Amendments  31
A Constitutional Right to Environmental Protection?  38

Questions for Review and Discussion  40  •  For Further 
Reading  41  •  On the Internet  42
Case Study  42  •  Endnotes  43

	 Chapter 2	 The Litigation Process and Other Tools for 
Resolving Environmental Disputes  47
The Adversarial System  47

An Introduction to the Adversary System  47
The Federal Court System  48
The State Court System  51
Choice of Courts  51

Primary Actors in the Legal System  54

The Attorney  54
The Judge  55
The Jury  56

vii



viii	 Contents

Steps in Civil Litigation  57

The Threshold Issues  57

Pretrial  62

The Trial  66

Appellate Procedure  68

Alternatives to Civil Litigation  70

Arbitration  71

Mediation  72
Questions for Review and Discussion  75  •  Case Study  75
For Further Reading  76  •  On the Internet  77 
Endnotes  78

	 Chapter 3	 Administrative Law and Its Impact  
on the Environment  79
Senior Executive Service (SES) and Executive Branch (EX)  80

Creation of Administrative Agencies  80

Functions of Administrative Agencies  81

Rule Making  81

Adjudication  86

Penalties for Noncompliance  88

Administrative Activities  90

Limitations on Agency Powers  91

Statutory Limitations  91

Institutional Limitations  91

Important Agencies Affecting the Environment  95

Executive versus Independent Agencies  95

Hybrid Agencies  96

The Environmental Protection Agency  96

Interagency Cooperation  103

The Department of the Interior and Its Agencies  105

The Department of Agriculture and Its Agencies  108

The Department of Labor and Its Agencies  108

Environmental Agencies  108
Questions for Review and Discussion  109  •  For Further 
Reading  109  •  On the Internet  110  •   Case Study  111
Endnotes  112



	 Contents	 ix

Part 2	 The Environmental Laws  115

	 Chapter 4	 An Introduction to Environmental Law  
and Policy  117
The Need for Regulation  117

Tragedy of the Commons  118
Free-Rider Problem  118
Pollution as an Externality  119
Environmental Ethic  119

Alternative Ways to Control Pollution  120
Tort Law  120

Subsidies, Emissions Charges, and Marketable Emissions Permits  122
Green Taxes  123
Direct Regulation  124

Evolution of Our Environmental Policy  125
The Origins of our Environmental Policy  125
The 1970s: The Environmental Decade  126
The 1980s  126
The Early 1990s  127
The Middle to Late 1990s  128
Increasing Use of “Market Forces”  130
ISO 14000  131
The Beginning of the Twenty-First Century  132

National Environmental Policy Act  135
Council on Environmental Quality  135
■ BOX   136

Environmental Impact Statement  136
■ BOX: EPA Rating Definitions  140
■ BOX: Cases and Controversies  141

Alternatives to the EIS  142
Effectiveness of NEPA  144

Pollution Prevention Act of 1990  144
Green Initiatives  146

■ BOX: Setting Up a Pollution Prevention Program  147
Questions for Review and Discussion  148  •  For Further 
Reading  148  •  On the Internet  149
Case Study  149  •  Endnotes  150



x	 Contents

	 Chapter 5	 Air-Quality Control  153
The Major Air Pollutants  153

Sulfur Dioxide  154
Nitrogen Oxides  155

Carbon Monoxide  156

Ground-Level Ozone  157

Particulates  157

Lead  158

Airborne Toxins  158

Significant Air-Quality Problems  159

Acid Deposition  159

Depletion of the Ozone Layer  161

Human-Induced Global Climate Change  162

Possible Effects of Climate Change  163

Solutions to Human-Induced Climate Change  166

Indoor Air Pollution  168

The Initial Approach to Air-Quality Control  169

Air-Pollution Control Act of 1955  170

Motor Vehicle Control Act of 1960  170

Clean Air Act of 1963  170

Motor Vehicle Air-Pollution Control Act of 1965  170

1967 Air-Quality Act  170

The Current Approaches To Air-Quality Control  171

National Ambient Air-Quality Standards  172

State Implementation Plans  173

The Problem of Nonattainment  174

Permit Program  174

Automobile Inspection and Maintenance Program  175

New Source Review  176
■ BOX: Cases and Controversies  178

Oil and Natural Gas Air Pollution Standards Issued  
Under New Source Review  179

Greenhouse Gases Regulation Under New Source Review  179

Carbon Pollution Standard for New Power Plants  179

Mobile Source Performance Standards  180
■ BOX: Cases and Controversies  183

The 1990 Clean Air Act Amendments  183

1990 Air Toxics Program  184

Mercury Emissions  185



	 Contents	 xi

Acid Rain Control Program  186
Enforcement of the 1990 Amendments  187

Solutions Beyond the Clean Air Act  187
Questions for Review and Discussion  188  •  For Further 
Reading  189  •  On the Internet  190  •   Case Study  190
Endnotes  191

	 Chapter 6	Wate r-Quality Control  196
The Major Water Pollutants  196

Pathogens  197
Conventional Organics  199
Toxic Trace Organics  199
Nutrients  200
Heavy Metals  201
Ionizing Radiation  201
Other Measures  202

Some Significant Water-Quality Problems  202
Trace Levels of Toxic Organics  203
Lead and Copper  204
Radionuclides  205
Coastal Contamination  206
Concentrated Animal Feedlots  207
Hydraulic Fracturing  207
Bottled Water  208

Protecting Water Through Government Actions  208
Water Rights  208
Protecting Surface Water Quality  214
Protecting Groundwater Quality  223
Protecting Public Drinking Water Quality  225
Protecting Bottled Water Quality  230

Questions for Review and Discussion  233  •  For Further 
Reading  233  •   On the Internet  234
Case Study  235  •   Endnotes  238

	 Chapter 7	 Controlling Toxic Substances  240
Identification of Potentially Toxic Substances  240

Scientific Uncertainty  241
Risk Assessment  242
TSCA  246
Fifra  250
■ BOX: What Is a Pesticide?  254

Federal Food, Drug, and Cosmetics Act (FFDCA)  255
Food Quality Protection Act (FQPA)  256



xii	 Contents

Pesticide Environmental Stewardship Program  256
Progress Under the Acts  257

International Regulation of Toxic Substances  257
Rotterdam Convention  258
Registration, Evaluation, and Authorization of Chemicals  259

Toxic Torts  259
Theories of Recovery  259
Problems in Establishing Causation  261
Enterprise Liability  263
Punitive Damages  263

Questions for Review and Discussion  265  •  For Further 
Reading  265  •  On the Internet  266
Case Study  267  •  Endnotes  268

	 Chapter 8	Waste  Management and Hazardous 
Releases  270
Waste Control Techniques  271

Municipal Solid Waste  275

Hazardous Waste  278

Enforcement of RCRA  287

Cercla: An Overview  288

Emergency Response Plans and Right to Know  288

Federal Response to Contaminated Sites  291

Removal Action  292

National Contingency Plan and Offshore Spill Response  293

Remedial Response  294

Brownfields  298

Underground Storage Tank Program  300
Questions for Review and Discussion  304  •  For Further 
Reading  304  •  On the Internet  305
Case Study  306  •  Endnotes  307

	 Chapter 9	 Energy  310
Energy Policy: A Historical Overview  310

The Crisis Begins  311

A Return to Complacency  312

A Bright Spot: The Energy Policy Act  313

A “Voluntary” Energy Policy  315

Transportation  316

National Energy Policy Plans  316

Energy Consumption and Production  318



	 Contents	 xiii

Coal: The Oldest Energy Source  319

Problems with Coal  320

Regulation of the Mining Industry  322

Petroleum and Natural Gas  325

Onshore Development Problems  326

Offshore Development Problems  327

Oil Spills  329

Nuclear Energy  332

History of Nuclear Energy Development  332

Problems with Nuclear Energy  333

Regulation of the Nuclear Industry  334

Renewable Fuels  336

Hydropower  336

Solar Energy  337

Wind Energy  339

Biomass Energy  340

Geothermal Energy  340

Hydrogen Fuel  340
Questions for Review and Discussion  341  •  For Further 
Reading  341  •  On the Internet  342
Case Study  343  •  Endnotes  344

	Chapter 10	Nat ural Resources  349
Protecting Public Lands  349

Forests  350

Rangelands  351

Regulation of Public Lands  351

Wetlands, Estuaries, and Coastal Areas  357

Commerce Clause Restrictions on Wetlands Preservation  359

Marine Protection, Research, and Sanctuaries Act  361

Coastal Zone Management Act  362

Coastal Wetlands Planning, Protection, and Restoration  
Act of 1990  362

The Convention on Wetlands of International Importance Especially 
as Waterfowl Habitat  363

“Swampbuster” Provisions of the 1985 Food Security Act  363

National Estuary Program  363

“No-Net-Loss” Policy  364

Estuary Restoration Act of 2000  364
■ BOX: Major Causes of Wetland Loss and Degradation  365



xiv	 Contents

Protection of the Great Lakes  365

Wild and Scenic Rivers System  366

Endangered Species  367

The Global Extinction Crisis  371

Sustainable Fisheries  372
Questions for Review and Discussion  373  •  For Further 
Reading  374  •  On the Internet  375
Case Study  375  •  Endnotes  376

	Chapter 11	 International Environmental Law  379
The Need for International Environmental Law  379

Overpopulation  379
Loss of Biological Diversity  383
The Global Commons  383
Environmental Disasters and Transboundary Pollution  384

The Nature of International Law  385

Sources of International Environmental Law  386

Conventional Law  386
Customary Law  386

Institutions That Effectuate and Influence  
International Environmental Law  388

United Nations  388
World Bank  390
Global Environment Facility  391
European Union (EU)  391

Addressing Specific International Environmental Problems  392

Transboundary Pollution  393
§ 902 Interstate Claims and Remedies  393
Choice of Forums  397
The Global Commons  398
Preservation of Biological Diversity  406
Madrid Protocol  408

The Future of International Environmental Law  409

Rio Summit  409
Environmentalism and Trade  411

Questions for Review and Discussion  415  •  For Further 
Reading  415  •  On the Internet  416
Case Study  416  •  Endnotes  418

Appendix  Abbreviations and Acronyms  421

Index  427



Preface

This introduction to environmental law was written for college students at either the 
undergraduate or master’s level, but it is also useful to anyone interested in learn-
ing about our system of environmental law and can serve as a helpful reference for 
anyone in business who is attempting to negotiate the morass of environmental regu-
lations that affect businesses today. Readers of previous editions of the book range 
from graduate and undergraduate students to businesspersons and ordinary citizens 
interested in environmental law.

Environmental Law, 8th edition, is designed to introduce those without any le-
gal or special scientific training to the system through which our nation attempts to 
preserve the environment. When I began teaching environmental law to undergradu-
ates in 1982, there were very few such courses offered outside of law schools. There 
were even fewer resources available for teaching courses to anyone other than law 
students. My first semester, I taught the course using one of the two available law 
school texts.

The next year, I began putting together my own materials––materials that over 
the next few years evolved into an environmental law “text” designed especially for 
nonlaw students that I made available to my students through a copy service. To 
improve the quality of the materials before attempting to publish them, I asked my 
colleague Dr. Gary Silverman, the director of our university’s Environmental Health 
Program, to write the chapters on water-quality control and management of waste 
and hazardous releases, areas in which he has special expertise.

New To This Edition

•	New Updated Tables and Figures:  Environmental conditions change fre-
quently, and it is important to have the most up-to-date figures in the text, so we 
have attempted to provide that data in this revision.

•	New For Further Reading:  Instead of merely listing articles and books that are 
worth reading at the end of each chapter, in this edition we decided to reduce 
the number of recommended readings, and to provide a brief annotation about 
each selection to better enable readers to select which additional reading might 
be of interest to them.

•	New Changes in Environmental Law and Policy Under the Obama Adminis-
tration:  During the three years of the Obama administration, they have made 
several changes to environmental law, although not as many as some had antici-
pated. These changes have been integrated throughout the text.

•	New Section Describing the First National Standards for Regulating Mer-
cury from Power Plants.  

•	New Updated Section Discussing Climate Changes.  
•	New Updated and Expanded Section Discussing Wind Power.

xv



xvi	 Preface

With each new edition, thanks to the assistance of numerous reviewers, as well as 
feedback from readers and instructors using this text, the book has come closer to 
meeting its goal of providing a readable and comprehensive introduction to environ-
mental law that also provides a minimal scientific background so that readers may 
understand the need for these various laws.

To help readers understand our system of environmental law, Environmental 
Law, 8th edition:

•	Begins with Two Chapters Providing an Introduction to Law—Before you 
can understand environmental law, you need to understand how the American 
legal system operates, so the first two chapters provide an overview of the 
American legal system, as well as administrative law and the special category of 
law into which environmental law falls.

•	Provides Readers with the Science That Justifies the Legal Response—To 
understand each of the major areas of environmental law, it is useful to un-
derstand the science that underlies the need for the legal response. The book 
provides this background information in each of the chapters where this infor-
mation is most helpful.

•	Highlights Important Case Law That Has Helped Shape the Evolution of 
Environmental Law—Some of the cases are discussed in the text, whereas oth-
ers are highlighted in the Cases and Controversies boxes.

Other Points of Distinction

•	Resolving Controversial Issues  essays at the end of each chapter help stu-
dents develop their critical thinking skills while thinking about controversial 
environmental law issues.

•	For Further Reading  at the end of each chapter suggests books and articles for 
curious readers to extend their knowledge of environmental law.

•	Questions for Review and Discussion  at the end of each chapter provide a 
way for readers to check their knowledge of the key concepts in each chapter.

For Instructors: Instructor’s Resource Center

Register. Redeem. Login.
http://www.pearsonhighered.com/irc is where instructors can access a variety of print, 
media, and presentation resources available with this text in downloadable, digital 
format.

It Gets Better.  Once you register, you will not have additional forms to fill out, 
or multiple usernames and passwords to remember to access new titles and/or 
editions. As a registered faculty member, you can login directly to download re-
source files, and receive immediate access and instructions for installing course 
management content to your campus server.

Need Help?  Our dedicated Technical Support team is ready to assist instruc-
tors with questions about the media supplements that accompany this text. 

http://www.pearsonhighered.com/irc
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Visit http://247pearsoned.com/ for answers to frequently asked questions and 
toll-free user support phone numbers.

Instructor’s Manual—Prepared by Alex Frondorf, it is offered in Microsoft 
Word and available for download at http://www.pearsonhighered.com/kubasek.

Acknowledgments

The author would like to acknowledge, with thanks, the individuals who made this 
book possible.

Three people deserve recognition for their contributions. The first is Attorney 
Alex Frondorf, who provided significant assistance in the updating of not just this 
edition, but also the previous two editions. The Cases and Controversies feature was 
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creating the Resolving Controversial Environmental Issues feature several, which 
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always valuable when users of the book point out ways it can be improved.
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•	 Jim Banaski, Drury University

•	 Terence Centner, University of 
Georgia
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If you have questions related to this product, please contact our customer service de-
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In finishing the eighth edition of this book, I realize that despite the conscientious 
review of all stages of the book’s production by many people, it is almost inevitable 
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that mistakes have crept in, for which I accept responsibility. I would therefore appre-
ciate readers’ corrections and comments as to how future editions may better achieve 
the goals this book is designed to attain. Please send your comments, criticisms, cor-
rections, or suggestions to me at the Department of Legal Studies, Bowling Green State 
University, Bowling Green, Ohio 43403, or email me at nkubase@cba.bgsu.edu.

Nancy K. Kubasek
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3

1

The American Legal 
System: The Source 

of Environmental Law
Sources of Law

Particular contexts dictate reactions to environmental threats. Therefore, before un-
derstanding the possible reactions to environmental harm, you must understand our 
legal system. The first step in this process is understanding the origins of our laws. 
Three articles of the U.S. Constitution create a federal government composed of three 
major branches: the legislative branch (under Article I) primarily creates laws; the 
executive branch (under Article II) primarily enforces laws; and the judicial branch 
(under Article III) primarily interprets laws. While performing their major functions as 
described in the relevant articles, the executive and judicial branches also create laws. 
Administrative agencies are a fourth source of laws. The following sections describe 
how each branch serves as a source of laws. Table 1-1 summarizes where you can 
find the laws created by these branches of the federal government, as well as laws 
created by state and local governments.

The Legislative Branch as a Source of Statutory Law

Article I, Section 1, of the U.S. Constitution states, “All legislative Powers herein granted 
shall be vested in a Congress of the United States, which shall consist of a Senate and 
House of Representatives.” It is important to understand the process by which Congress 
makes a law (called a statute), because Congress creates most environmental laws. If 
you wish to change environmental laws, you must understand how to work through 
the legislative process. Groups that may be affected by a proposed law will seek to 
influence the proposal through lobbying at every stage of the legislative process. Some 
groups are highly organized forces that attempt to influence any proposed environmen-
tal legislation in Congress. Others are loosely knit, ad hoc organizations that emerge to 
influence only a particular proposal. Although most congressional lobbyists, especially 
those working on behalf of business interests, are paid professionals, a large number of 
lobbyists for environmental legislation are extremely committed volunteers.
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Table 1-1  Where to Find Environmental Law

Level of 
Government Legislative Laws Executive Orders

Common Law/ 
Judicial Interpretations

Administrative  
Regulations

Federal United States Code (USC)
United States Code  
Annotated (USCA) 

United States Statutes  
at Large

Title 3 of the Code of  
Federal Regulations 

Codification of Presidential 
Proclamations and  
Executive Orders

United States Reports (U.S.) 

United States Supreme
  Court Reporter (S.Ct.)
  Federal Reporter (F., F.2d)
Federal Supplement (F.Supp.)
Environmental Law Reporter (ELR)
Federal Agency Reports (titled by  
agency; e.g., FCC reports)

Code of Federal Regulations 
(CFR) 

Federal Register

State State Code or State  
Statutes (e.g., Baldwin’s  
Ohio Revised Code)

Regional reporters
State reporters

State Administrative Code 
or State Administrative 
Regulations

Local Municipal ordinances Varies; Often Difficult to Find.  
Many Municipalities Do Not  
Publish Case Decisions, But Keep  
Them on Microfilm. Interested  
Parties Usually Must Contact the  
Clerk’s Office at the Local  
Courthouse.

Municipality Administrative 
Regulations.



	 Chapter 1  •  The American Legal System: The Source of Environmental Law	 5

The lobbying process for environmental issues is somewhat complicated. The situ-
ation is not always one of business lobbyists working against environmental lobbyists. 
Divergent opinions about proposed legislation are frequently seen within the en-
vironmental community. Established groups, such as the Defenders of Wildlife and 
the Environmental Defense Fund (EDF), tend to take more moderate positions and 
are more open to ideas for cutting the costs of environmental regulation. The moderate 
stances of such groups have prompted some former members to join organizations that 
take more extreme positions, such as Earth First!, which has essentially given up on the 
governmental process and takes its case directly to the media by staging protests.

Those in moderate groups see themselves as practical and effective, believing 
that, especially in recessionary climates, you will be ignored if you do not take eco-
nomic arguments into account. Those in more extreme groups perceive the mod-
erates as having sold out. Some of them also believe that the best way to get on 
television, and thus generate public support for one’s position, is to take an extreme 
stance. Even when they hold divergent positions, some members of both camps view 
the proliferation of environmental lobbying groups, even when they hold diverse 
positions, as being positive because it means more voices sending the message to 
Congress that the public wants the environment protected.

During 2008, environmental groups spent $11 million to lobby the federal gov-
ernment. This amount may seem large, but it is minimal compared to the $225 million 
spent by the energy sector. During that year, the energy sector outspent environ-
mental lobbyists by a factor of 21:1.1 And we can expect to see these amounts and 
the disparity between environmental and industry spending to continue, as is per-
haps best illustrated by examining Figures 1-1 and 1-2, which reveal the amounts 
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Figure 1-1    

Source: “Environment.” OpenSecrets.org. http://www.opensecrets.org/industries/
indus.php?ind=q11

http://www.opensecrets.org/industries/indus.php?ind=q11
http://www.opensecrets.org/industries/indus.php?ind=q11
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spent by the top 20 environmental and oil and gas industry groups in 2010–2011.2 
From the size of these expenditures, it is clear that lobbying is a significant aspect of 
the political process. Many commentators argue that the reason why hydraulic frack-
ing, the potentially toxic method of extracting natural gas, is exempt from so many 
of the environmental regulations that would ordinarily apply to the process is the 
nearly $750 million spent by industry lobbyists over the last decade to ensure these 
exemptions.3

With the increased use of the Internet, some environmental groups are trying 
to get ordinary citizens involved in what could be described as “grassroots email 
lobbying.” Groups such as Environmental Defense Fund have set up Web sites that 
will send messages to congressional representatives and the president on behalf of 
citizens who make such a request. To see how this process works, you can go to 
http://www.environmentaldefense.org/actioncenter.cfm. Once there, you can choose 
to email your representatives about any of various environmental issues. Once you 
send one message from the site, you will regularly receive email notices, telling you 
about new issues as they arise and inviting you to come back to the site to express 
your opinion on those new issues.

The focus for environmental lobbyists has traditionally been in Washington. 
But during the 1990s, as action at the state level became more important, we saw a 
shift toward more lobbying below the federal level. Many national organizations, for 
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Amount

$992,573

$872,912

$750,250

$669,251

$619,266

$520,098

$365,650

$358,500

$335,887

$335,000

$326,162

$280,478

$275,450

$265,000

$260,350

$247,617

$214,500

$189,000

$188,500

$186,100

Figure 1-2    

Source: “Gas and Oil.” OpenSecrets.org. http://www.opensecrets.org/industries/indus.
php?ind=e01 (Accessed March 15, 2012)

http://www.environmentaldefense.org/actioncenter.cfm
http://www.opensecrets.org/industries/indus.php?ind=e01
http://www.opensecrets.org/industries/indus.php?ind=e01


	 Chapter 1  •  The American Legal System: The Source of Environmental Law	 7

example, have local affiliates that lobby state legislatures when their interests are af-
fected. Groups such as the Sierra Club and the National Audubon Society have local 
chapters that work to address issues at the state level. That shift of resources became 
even more dramatic during the 2006 mid-term elections, as environmental lobbying 
groups started donating more money to state candidates and ballot issues, reflect-
ing the increasing role of states in environmental regulation as the federal role was 
shrinking. According to the Alliance for Justice, a group that assists environmental 
and other nonprofits in the mechanics of lobbying, in the 2012 election cycle, envi-
ronmental lobbying was going to be equally important at both the state and federal 
levels.4

Unfortunately, as a result of the 2010 Supreme Court decision in the case of 
Citizens United v. Federal Election Commission,5 growing sums of money may play 
an increasing role in determining who gets elected in the future. The ruling lifted 
restrictions on corporate spending and allowed corporations and unions to use their 
general treasuries to pay for political advertisements that expressly call for the elec-
tion or defeat of a candidate. According to a study done one year after the holding, 
72 percent of political advertising spent in 2010 came from sources that were prohib-
ited from spending money in 2006. And outside groups spent more money on elec-
tion season political candidates than did party committees for the first time in two 
decades.6 In 2010, Common Cause launched a grassroots movement to try to promote 
sending legislation to Congress that would authorize spending limits and make a 
distinction between people and corporations in campaign finance laws.7

Steps in the Legislative Process  The federal legislative process is similar in many 
respects to the process followed by state legislatures, but each state constitution may 
require slightly different procedures. We focus on the federal process because it is 
the model on which state processes are based and because most environmental leg-
islation is either federal or modeled on federal law. Our environmental laws are pri-
marily federal because environmental problems do not recognize state borders and, 
therefore, require a uniform, nationwide approach.

How does a group decide which candidates to endorse? Let us look at the Sierra Club’s  
endorsement process as an example.

	 1.	 Send questionnaires to all candidates to determine their position on issues they are 
likely to face. (However, sometimes the Sierra Club looks only at the past record of 
the candidates. If one candidate has a strong record in supporting the environment 
whereas the other has demonstrated a bias against the environment, the club will en-
dorse based solely on past records.)

	 2.	 Examine the questionnaires and schedule interviews with the candidates.
	 3.	 Complete interviews and make recommendations to the respective political committee 

(chapter political committee for state and U.S. Congress races; group political commit-
tee for local or county races).

	 4.	 Vote. Two-thirds of the body must vote to endorse.

Adapted from the Sierra Club San Diego Chapter Web site, http://sandiego.sierraclub.org/bylaws/index.
asp?content=political.

http://sandiego.sierraclub.org/bylaws/index.asp?content=political
http://sandiego.sierraclub.org/bylaws/index.asp?content=political
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A law arises from a legislative proposal called a bill. A bill is introduced into 
the House or Senate by at least one member. The bill itself may have been drafted 
by a lobbyist. As explained above, most environmental groups have lobbyists who 
attempt to persuade environmentally conscious legislators to introduce and sup-
port their bills. Various business interests also hire their own lobbyists. Table 1-2 
lists some of the more active lobbying organizations that influence environmental 
legislation.

Once introduced, a bill is generally referred to the committee of the House or 
Senate that has jurisdiction over the subject matter of the bill. For example, a bill to 
provide subsidies to firms willing to get half their energy from solar power will be 
referred to the House Committee on Energy and Commerce, which will in turn refer 
it to an appropriate subcommittee. In most cases, a bill is simultaneously introduced 
into both the Senate and the House and referred to the appropriate committee and 
subcommittee in each. Once the bill is referred, the subcommittee holds hearings on 
the bill, listening to testimony from all concerned parties and establishing a hearing 
record. Lobbyists will be active during this time, sometimes testifying at congressional 
hearings.

Following these hearings, the bill is marked up (drafted in precise form) and 
referred to the subcommittee for a vote. When the vote is affirmative, the subcom-
mittee forwards the bill to the full committee, which may accept the subcommittee’s 
recommendation, put a hold on the bill, or reject it. If the House or Senate committee 
votes to accept the bill, the committee brings it to the full House or Senate member-
ship for a vote. Throughout this process, the bill may be amended several times in 
attempts to secure its passage. Sometimes, opponents of a bill will also amend it, 
in an attempt to water down the bill or to cause it to be defeated. As a bill goes 
through this process, interested parties may follow its progress in the Congressional 
Quarterly Weekly, a publication that keeps track of what is happening to proposed 
legislation.

By the time the bill is passed by both the House and Senate, different versions 
of the proposed law will usually have been adopted by each, so the bill will need to 
go to a Senate–House Conference Committee, which, after compromise and reconcili-
ation of the two versions of the bill, will produce a single bill to be reported to the 
full House and Senate for voting. Often you will hear discussions in the media about 

Table 1-2  Organizations Engaging in Environmental Lobbying

Business Interests Environmental Interests

Business Roundtable Environmental Defense Fund

Chemical Manufacturing Association National Audubon Society

National Chamber of Commerce National Resources Defense

National Environmental Development Council  
(a coalition of industries)

Council Sierra Club

Utility Air Regulation Group (a coalition  
of utilities and trade associations)

Wilderness Society
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differences between House and Senate versions of environmental laws that are mak-
ing their way through this process. Often, one chamber’s version will be supported 
by business interests and the other by environmental groups. The president will often 
throw his support publicly to one version or the other.

A final affirmative vote by both houses of Congress is required for a bill to 
become law. If passed, the bill is then forwarded to the president, who may either 
sign or veto the bill. When the president signs the bill into law, it becomes a statute. 
It is then written down and codified in the United States Code and the United States 
Code Annotated. If the president vetoes the bill, it may still become law if two-thirds 
of the Senate and House membership vote to override the veto. If the president takes 
no action within 10 days of receiving the bill from Congress, the bill becomes law 
without his signature; the exception to this procedure is that if Congress adjourns 
before the 10-day period has elapsed, the bill does not become law. The bill will have 
been pocket vetoed by the president; that is, the president will have “stuck the bill in 
a pocket”—vetoed it by doing nothing. Supporters will then have to reintroduce the 
bill during the next session of Congress.

Because Congress is responsible for passing environmental laws, citizens 
who wish to ensure that our environment is protected should keep themselves 
informed about their congressional representatives’ voting records on environ-
mental issues. The League of Conservation Voters has made it easy for concerned 
citizens to view their representatives’ voting record on environmental issues by 
placing those records in an easily reachable database that can be found at http://
www.lcv.org/scorecard. This Web site also contains contact information of mem-
bers of Congress.

The Judicial Branch as a Source of Case Law

The federal courts and most state courts (discussed in Chapter 2) constitute the  
judicial branch of the government and are charged by their respective constitutions 
with interpreting the U.S. Constitution and statutes on a case-by-case basis. Most 
cases interpreting these laws are reported in large volumes called reporters, which 
are compilations of federal or state case laws. When two parties disagree about the 
meaning of a statute, they bring their case to the courts for interpretation. For ex-
ample, if a bill to provide solar energy subsidies was signed by the president and 
became law, two parties might still disagree about its meaning and ask the federal 
courts to interpret it.

One disagreement that might arise with regard to such a bill is the time limit 
within which a firm must obtain half its energy from solar power. Although you 
would think that something as important as a time limit for conversion would be 
clearly stated in the statute, such an omission is not unusual. Congress, especially in 
the environmental area, often makes very broad laws and leaves it to the courts to 
fill in the gaps. As one senator said when Congress was about to pass the Superfund 
legislation, “All we know is the American people want these hazardous waste sites 
cleaned up . . . [L]et the courts worry about the details.”

Congress may have also made the law intentionally vague because a more spe-
cific bill could not garner sufficient support for passage. The sponsors may have 
specifics in mind, but knowing there will be strong opposition to those details, they 

http://www.lcv.org/scorecard
http://www.lcv.org/scorecard

